EITF Issue No. 04-5

Prudential @ Finﬂnﬂiﬂl Dennis G. Sullivan

ice President and Principal Accaunting Officar

The Prudential Insurance Company of Americe
213 Washington Sireet, Newark NJ 07102-2817
Tel 973 802-5370 Fax 973 802-5395

February 17, 2003

Divzctor, TASI—F5FP

Fmanecial Accountmg Standards Board
401 Merritt 7

PO Box 5116

Worwalk, CT 08355-5116

Re: Proposed EITE I:sue No. 04-5, “Investor’s Accounting for an Investment in a Limited Partnership When the
Investor Is the Sole General Partner and the Limited Partners Have Certain Rights"

Daar Director:

Wea appreciate the cpportumty to respond to the tentative comeclusions of the EITF on Issue 04-5. The centrol issue 15 an
important ons for our company, as we find ourselves on both sides of the issus — at times we are the sole general parmer (GF)
where the limited parmers (LPs) have certain nghts that call into queston whether we contro] the partmership; and at other
fimes we are the LP and are vested with such rights.

Wea are concerned by the direction taken by the EITF in Issue 04-3 becanse it will result mn inapprepriate conselhdation
conchisions. While the Issue states that all relevant facts and ewcumstances should be considered, the mecorporation of the
bright-line, ‘simple majority of unrelated inferests’ test mmherently iznmores such relevant factors as the sophistication and
attentivensss of the LP group, the reasonableness of the number of LPs that must vote together to exercise a kick-out nght or a
participatmg right, and our own history with simular parmership arrangements, and I many cases, our history with the LPs
themsalves. Rather than adepting the definiton of ‘substantive kick-out rights’ that were described m FIN 446(F) and
incorporating the same concepts into a definifion of substantive participating rights, the EITF should state that the definition in
FIM 46(E) should not apply te the dstermination of whether control exists, or should deseribe such rights with significant
amendments as compared to the FIN 46(R) definition, such as the deletion of the simple majority requirsment.

Eick-out rights

The objective considerafion in paragraph 6.a. states that a kick-out right 15 not substantive if it requires a vote of more than a
simple majority of voting interests held by parties other than the sole GP and the GP's related parties, except that even if a
supermajority vote 1s required, a kick-out nght would be viewed as substantrve under the exposure draft 1f it could be exercizad
by a vote of a single LP and ifs related partiss. However, the determmation of whether an entity controls another entity 15 by its
nature subjeciive. All other aspects mcluded in an AREB 51 confrol analysis are subjective, and nghtly so. It is nappropriate to
incorporate the brght-line determination from FIN 46(R) to a contrel-based evaluation. Deoing so will result m substantive
rights being excluded from the determmation, and perhaps also will result in non-substantive rights being viswed as substantive
under this test.

The 'simpls majority’ vote language m FIN 46(K) was written to have a very different impact than the same languaze would
have to a ‘control” conclusion. For VIEs, the simpls majority language determunes whether decizion maker fees are to be
included in the analysis to identify the primary beneficiary of the VIE. It does not autematically create a conselidation result.
In that cireumstance, the inclusion or exclusion of fees mto the analysis may be acceptable on a bright hne basis.

Outside of a VIE analysis, preparers mmst be able to use ther mdgment in evaluating all of the relevant facts and
circumstances, wcluding these mentioned above as bemgz excluded by actlon of the “simple majonty’ reguirement.
Fepresentational farthfulness (ie., comselidation should result if and only if conirel exists) 15 more important than
comparability among compameas. Under the draft guidance, there will be more comsistent determinations among GF's
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consolidation deternunations, m that GPs will consolidate more often, regardless of very different fact patterms (GPs will
consolidate where control exists and where control does not exist). The ‘zingle LP vote’ comment addsd by the EITF to the
zuidance from FIN 48(R) does not adequately address this isswe. Paragraph §.a. should be delated. Separately, the final
gutdance should clearly state that the final guidance to the effact that the objective enteria desembed m FIN 46&{E) 15 not
applicabls to consolidation 13snes not mvalving VIEs.

The subjective consideration required by paragraph 6.b. 15 desenbed as a partzal list of factors to be considered, which m
practice already factor mto the judgments about the substance of kick-out rights, and therefore we do not disagree with the
formalization into a standard. We de, however, request that the EITF consider providing an example of an “explicit, reasonabls
mechanism” i paragraph 6.b.(4). Many partnership agreements provide LPs the right to call a meeting, with a provision
slsewhere in the parmership agreement deseribing the rights to remove the GP. Wa believe that should be sufficient.

Barticipating rights

EITF 04-5 also incorporatas a redraft of EITF Issus No. 96-16, o amend the original language to apply to partners or investors
zenerally, rather than to shareholders of a corporation. In the mterssts of the FASE's sumplification project, we question
whether 1t wouldn’t be easier to amend 96-16 with a simple statement that the same concepts apply to investments in limited
partnerships, for purposes of a GP's determination of whether LPs have substantive participating rights.

The one area where the proposed langnage vares from 96-16 15 in paragraph 19, n which the same cbjective and subjective
tasts used to determine whether a kick-out right 15 substantive, are applied to participating rights. This includes the ‘simpls
majority of other interssts” concept. We disagree with its mclusion in paragraph 19 for the same reasons we dizagres with its
applicatron to kick-out rights.

Addiionally, there 15 no basis to apply these concepts to partnerships, as proposed by EITF 04-5, but not incorporated snnties
as deseribed m EITF 926-16. In our view, these concepts should not be appled mn anyv control determination.

Lastly, the draft EITF issue describes a two-step process. The GP must first assess whather there are substantive kick-out
rights, and if not, procesd to the guestion of whether the LPs have substantive participatmng rights. Father than deseribing this
as a step-bv-step process, the guidance should be more simply written. To this end, the followmg statement could replace all of
paragraph 3:

The zole general pariner of a limited parmerzhip that iz not a variable interest envity will consolidate the limired

partnership, unless EITHER:

{a) the limired parmerz hold substantive kick-out righiz (reference ro paragraphs 0 - 5); OR

(b)) the limited parmer: hold substantive participating rightz (referemce to EITF Iszue 06-10, ar amended if

wecassaryl.

Smece the order doesn’t matter, an order should not be artificially ersated. This simplification weuld pernut a GF to address
aither item first, which may be useful for example 1f GP can mors easily determine that substantive participating rights exist.

Smeerely,

ﬂﬁ?m'r’jm

Denniz . Sullivan
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