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Ladies and Gentlemen: 
 

The Committee on Securities Regulation (“Committee”) of the Business Law Section of 
the New York State Bar Association appreciates the invitation of the Emerging Issues Task 
Force of the Financial Accounting Standards Board to comment on the tentative conclusion 
reach by the Task Force in its Draft Abstract for EITF Issue No. 04-8, “The Effect of 
Contingently Convertible Debt on Diluted Earnings per Shares” (the “Draft Abstract”).  The 
Draft Abstract reflected a consensus of the Task Force that contingently convertible debt 
instruments (“Co-Cos”) should be included in diluted earnings per share computations regardless 
of whether the market price trigger has been met. 

The Committee is composed of members of the New York Bar Association, a principal 
part of whose practice is in securities regulation.  The Committee includes lawyers in private 
practice and in corporation law departments.  A draft of this letter was reviewed by certain 
members of the Committee, and the views expressed in this letter are generally consistent with 
those of the majority of members who reviewed and commented on this letter in draft form.  The 
views set forth in this letter, however, are those of the Committee and do not necessarily reflect 
the views of the organizations with which its members are associated, the New York State Bar 
Association or its Business Law Section. 

Summary 

 On July 19, 2004, the Task Force issued its Draft Abstract reflecting the consensus of its 
members that Co-Cos should be included in diluted earnings per share computations, if dilutive, 
regardless of whether the market price trigger or other contingent feature has been met.  The 
Task Force discussion stated that the Co-Cos should be accounted for as convertible debt 
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pursuant to paragraphs 26-28 of Statement of Financial Accounting Standards No. 128 
(“Statement 128”) for purposes of calculating diluted EPS, concluding that shares that may be 
issued if certain triggers are met under Co-Cos are not contingently issuable shares or 
contingently issuable potential common shares under paragraphs 30-35 of Statement 128 because 
the Co-Cos are issued and outstanding. 

 Over the past few years, a number of issuers have issued Co-Cos to take advantage of the 
favorable pricing these securities have received in the financial markets.  The Co-Cos are debt 
securities with various additional features permitting the holder to convert the debt into common 
stock if the market price for the common stock exceeds a stated amount for a set period of time.  
While the terms of various issues of Co-Cos vary, most have common elements.  The threshold 
for the market price which triggers convertibility is some increment over the market price of the 
issuer’s stock at the time of issuance – for example, a conversion may be triggered in a quarter if 
the market price of the issuer’s stock is at least 120% of the conversion price per share for 20 of 
the 30 preceding trading days.  That threshold conversion price may increase (accrete) over time. 
Another conversion trigger may be the relative market value of the debt security to the issuer’s 
stock.  The window for the conversion is frequently a set period after the triggering event.  The 
issuer has the right to settle debt securities for which conversion is elected in cash rather than by 
issuing its stock. 

 In addition to its consensus that Co-Cos should be accounted for as convertible debt for 
purposes of calculating diluted EPS, the Task Force recommended that the determination should 
be effective for periods after December 15, 2004 and that prior period earnings per share amount 
presented for comparative purposes should be restated to conform to the consensus. 

Discussion 

 The Committee applauds the efforts of the Task Force to address the accounting 
treatment for ever-evolving types of securities, of which Co-Cos are but one example.  We 
recommend, for the reasons discussed below in this letter, that the Task Force modify the 
Transition section of the Draft Abstract with respect to the retroactive application of the 
consensus 

 Given the various methods of calculating diluted EPS permitted under Statement 128, it 
is our understanding that many issuers have not included shares potentially issuable under 
outstanding Co-Cos whose conversion triggers have not been met as outstanding in the 
calculation of diluted EPS.  Under paragraphs 25-30 of Statement 128, they have determined that 
such inclusion is not required because the conversion triggers have not been met.   

 The consensus in the Draft Abstract reaches a different result, based on its 
conclusion that the underlying common shares that possibly could be issued on conversion if the 
trigger is met, do not constitute "contingently issuable shares" or "contingently issuable potential 
common shares" because the Co-Cos themselves are issued and outstanding.  As a Committee of 
attorneys, we are not expressing an opinion on what the appropriate accounting treatment for 
calculating dilutive EPS should be.  We note, however, that the consensus is based on whether 
Co-Cos fit within various terms used in Statement 128, and believe that both preparers and users 
of financial statements would benefit from a fuller discussion of the nature of the securities 



EITF Issue No. 04-8, Draft Abstract, September 2004 Comment Letter No. 32,  p. 3 

referred to as Co-Cos in relation to accounting objectives of diluted EPS disclosures in the 
context of the treatment of other types of options, warrants, convertible securities and 
contingently issued securities.  

We would like to comment on the retroactive application of the accounting treatment 
required by the consensus in the Draft Abstract.  We recommend that the Task Force modify the 
Transition section of the Draft Abstract to apply only to Co-Cos outstanding on the effective 
date.  

The current Task Force recommendation would require issuers with outstanding Co-Cos 
at year end 2004 to change the diluted EPS reported for that period as well as for all prior periods 
whose EPS is presented for comparative purposes.  This change in accounting policies for Co-
Cos, which may have been outstanding for a number of years, could significantly lower 
anticipated diluted EPS for periods ending after December 15, 2004, or could induce issuers to 
irrevocably elect to satisfy the conversion right, if it is ever triggered, in cash (which would 
permit the issuer a different accounting treatment).  In either event, the change would result in a 
change in the accounting treatment from that anticipated by the issuer in determining to issue 
Co-Cos.   

Under these circumstances, and in light of existing disclosure in financial statements of 
the terms of contingently convertible securities where the underlying common shares are not 
included in diluted EPS, we believe it would be appropriate not to mandate restatement of prior 
periods' diluted EPS where the Co-Cos are not outstanding (for whatever reason) on the effective 
date of the Task Force consensus.  Restatement would not involve cumulative changes that have 
to be accounted for or changes in prior period financial statement balances, revenue, expenses or 
earnings.  Instead, restatement would involve how the potential issuance of common shares is 
treated in a prior comparative period for a particular issue of Co-Cos that will not be outstanding 
on the effective date of the consensus as well as when the current period financial statements are 
issued.  Therefore, restatement would not appear necessary in order to achieve comparability. 

Similarly, restatement should not be mandated for prior periods where the terms of the 
Co-Cos have been changed so that they would not be considered Co-Cos, and thus not included 
in diluted EPS under the proposed consensus, on the effective date of the consensus.  At that 
time, it will be known that the underlying common shares will never be issued so that 
restatement would not be necessary for comparability. 

This modification to the proposed Transition provisions is analogous to the transition 
treatment in the December 15, 2003 Exposure Draft of proposed amendment of FASB Statement 
No. 128 regarding convertible bonds with issuer option to settle for cash upon conversion. 

 

   *  *  *  *  *  *  *  *  *  *  *  *  *  *   
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We hope that the Task Force finds these comments helpful. 

      Respectfully submitted,  

      COMMITTEE ON SECURITIES   
       REGULATION 

 

      By: s/ Michael J. Holliday   
       Michael J. Holliday 

      Chair of the Committee                           
Drafting Committee 

Deborah McLean Quinn 
Michael J. Holliday 

 

       




